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Who We Are
• ABOTA is a national association of experienced trial lawyers and judges dedicated to the 

preservation and promotion of the civil jury trial right provided by the Seventh Amendment to the U.S. 
Constitution. ABOTA membership consists of more than 7,300 lawyers—equally balanced between 
plaintiff and defense—and judges spread among 96 chapters in all 50 states and the District of 
Columbia. 

Our Mission
• The general purposes of this Association shall be to foster improvement in the ethical and technical 

standards of practice in the field of advocacy to the end that individual litigants may receive more 
effective representation and the general public be benefited by more efficient administration of 
justice consistent with time-tested and traditional principles of litigation.



Why do a civility program for lawyers?



Bull%$*#!



Stun gun at deposition
Trial court did not abuse its discretion by ordering terminating sanctions after 
plaintiff failed to pay sanctions, harassed opposing counsel, made highly 
contemptuous statements to the trial judge, and brandished pepper spray 
and discharged a stun gun at a deposition, conduct described the by the 
trial judge as “the most outrageous behavior that I have ever heard of in my 
life by an attorney.”

• Crawford v. JPMorgan Chase Bank, N.A. (December 9, 2015, 2nd District)







American 
Inns of Court 
Professional 
Creed

• Whereas, preservation and promulgation of the highest standards of 
excellence in professionalism, ethics, civility, and legal skills are 
essential to achieving justice under the Rule of Law; . . . 

• I will treat the practice of law as a learned profession and will uphold 
the standards or the profession with dignity, civility and courtesy; 

• I will serve as an officer of the court, encouraging respect for the law 
in all that I do and avoiding abuse or misuse of the law, its procedures, 
its participants and its processes. . . . 

• I will honor the requirements, the spirit and the intent of the 
applicable rules or codes of professional conduct for my jurisdiction, 
and will encourage others to do the same. . . . 

• www.innsofcourt.org





What does it mean to be civil?



The fallacy of 
the “zealous 
advocate.”

zeal-ot
noun
• A person who is fanatical and 

uncompromising in pursuit of their 
religious, political, or other ideals.

• Synonyms: fanatic, extremist, 
radical, diehard, militant.



“Zealous 
Advocate” 
redefined

zeal-ous
adjective 
• Fervent, ardent, passionate, 

impassioned, devout, 
devoted, committed, 
dedicated, enthusiastic, 
eager, keen, avid, vigorous, 
energetic. 



Baby Blues





What does it mean to be uncivil?





Techniques for avoiding the negative affects 
of incivility



“And do as adversaries do in the law, --
Strive mightily, but eat and drink as friends.”

William Shakespeare, 1590
The Taming of the Shrew, Act 1, Scene 2



Is lack of civility a problem?



“Our profession is rife with cynicism, 
awash in incivility.  Lawyers and judges of 
our generation spend a great deal of 
time lamenting the loss of a golden age 
when lawyers treated each other with 
respect and courtesy.  It’s time to stop 
talking about the problem and act on it.  
For decades, our profession has given lip 
service to civility.  All we have gotten 
from it is tired lips.  We have reluctantly 
concluded lips cannot do the job; teeth 
are required.  In this case, those teeth will 
take the form of sanctions.”  

Kim v. Westmoore Partners (2011) 201 
Cal. App. 4th 267





What do you do if your client insists that you play “hardball” 
with opposing counsel?



A lawyer shall not unlawfully obstruct another party’s access to 
evidence or unlawfully alter, destroy or conceal a document or 
other material having potential evidentiary value. A lawyer shall 
not counsel or assist another person to do any such act.

W. Va. Code of Professional Conduct 3.4(a)



Requests

“May I have a brief extension 
of the deadline?”



Civility should be the norm
What Should you tell 
your clients and 
potential clients about 
civility?



What do you do if your partner is uncivil and that is what is expected of you?



W. Va. Rules of Professional Conduct 5.1(a): 
A partner in a law firm shall make reasonable efforts to ensure that the firm has in 
effect measures giving reasonable assurance that all lawyers in the firm conform to 
the Rules of Professional Conduct.  

W. Va. Rules of Professional Conduct 5.1(c): 
A lawyer shall be responsible for another lawyer’s violation of the Rules of 
Professional Conduct if the lawyer the lawyer is a partner or has comparable 
managerial authority in the law firm in which the other lawyer practices, or has 
direct supervisory authority over the other lawyer, and knows of the conduct at a 
time when its consequences can be avoided or mitigated but fails to take 
reasonable remedial action.

W. Va. Rules of Professional Conduct 5.2(a): 
A lawyer is bound by the Rules of Professional Conduct notwithstanding that the 
lawyer acted at the direction of another person.

W. Va. Rules of Professional Conduct 5.2(b): 
A subordinate lawyer does not violate the Rules of Professional Conduct if that 
lawyer acts in accordance with a supervisory lawyer’s reasonable resolution of an 
arguable question of professional duty.



There is no better guide to professional 
courtesy than the Golden Rule: you should 
treat opposing counsel the way you yourself 
would like to be treated. Where, as here, 
there is no indication of bad faith, prejudice, 
or undue delay, attorneys should not 
oppose reasonable requests for extensions 
of time brought by their adversaries. See 
Cal. Attorney Guidelines of Civility & Prof. § 
6.

Ahanchian v. Xenon Pictures, Inc. (2010) 624 
F.3d 1253



What do you do at a deposition if your opponent improperly 
objects, coaches the witness, or insults your client?







ABOTA 
Principles of 
Civility, Integrity 
and 
Professionalism 

During a deposition, never engage in 
conduct which would not be appropriate in 
the presence of a judge



The duty to refrain from disruptive 
conduct applies to any proceeding of 
a tribunal, including a deposition.

W. Va. Rule of Professional Conduct 
3.5, comment 4 



What do you do if your client is uncivil to 
your opponent during a deposition?









ABOTA 
Principles of 
Civility, Integrity 
and 
Professionalism 

During a deposition, never engage in 
conduct which would not be 
appropriate in the presence of a 
judge



What should you do if you receive 
argumentative, nasty emails, letters, or 
voicemails from your opponent?



• Jason: 

• I hate your f&%#ing existence.  What you did to 
my property was a vicious attack against the sumac 
cover planted by Irene Poulsen . . . .
• . . . More importantly, as far as I’m concerned, in 
the twenty-six years that I have practiced law, I have 
never met, in a limited basis, a more despicable self-
made f%#$ing slime-bag and I piss on your existence.  
What I want to tell you specifically is to take this 
letter and jam it up you’re a#%hole, resulting in 
severe paper cuts.  You are a used condom of the 
highest order. 

• Marvin Jones of Urbana, IL





DeRose v. 
Heurlin 
(2002) 100 
Cal.App.4th 
15
 

DeRose retained attorney Heurlin to 
represent him in a dental malpractice 
claim.  Heurlin decided to change lawyers 
to a firm known as Day and Day and 
informed Heurlin who filed an attorneys’ fee 
lien of $22,797.  For a period of 
approximately 3 months, Mr. Day repeatedly 
wrote Heurlin for his file and an itemization of 
his lien.  Day finally told Heurlin that his lack 
of cooperation was unprofessional.  Heurlin 
responded with a letter that included the 
following:



DeRose v. 
Heurlin 
(2002) 100 
Cal.App.4th 
15
 

“I plan on disseminating your little letter to as 
many referring counsel as possible, you 
diminutive shit … educate yourself about 
attorney liens and the work product 
privilege … see you in Court.”



DeRose v. 
Heurlin 
(2002) 100 
Cal.App.4th 
15
 

Day responded in part as follows:

“I do not want your work product.  You told me 
in our telephone conversation your $20,000 plus 
lien was incurred obtaining and reviewing 
medical records.  Those records are not work 
product.  I take it from your letter you do not 
have any such records.  

My client has requested an itemization of your 
lien, and we again respectfully request that 
itemization.  John, what in the world would 
prompt you to write a letter like that?  All we 
wanted was the medical records you told me 
you reviewed.  If you don’t have any, all you 
had to do was say so.”



Name 
calling 
does not 
work 

$5,000 sanctions upheld against an attorney 
for writing a letter to the Court stating that 
his opponent's manner of practicing law 
"indicates that she fits more as a clown in a 
circus than an attorney in a court of law."

Note:  The same lawyer had been disbarred 
from the U.S. Supreme Court after filing a 
petition for certiorari calling the Chief Judge 
of the Second U.S. Circuit Court of Appeals 
“Chief Injustice.”

Nachbaur v. American Tansit Insurance Co. 
752 N.Y.S.2d 605, 2002 N.Y. App. Div. (1st 
Dept, 2002).





ABOTA 
Principles of 
Civility, Integrity 
and 
Professionalism 

Advance the legitimate interests of my 
clients, without reflecting ill will they may 
have for their adversaries, even if called on 
to do so, and treat all other counsel, parties 
and witnesses in a courteous manner.



ABOTA 
Principles of 
Civility, 
Integrity and 
Professionalism 

Never, without good cause, attribute to 
other counsel bad motives or 
improprieties.



How can civility or lack thereof affect the outcome of a mediation?



Civility in the courtroom



What do you do when your trial judge is uncivil?



Haluck v. Ricoh 
Electronics, Inc. (2007) 
151 Cal. App. 4th 994



Haluck v. Ricoh 
Electronics, Inc. (2007) 
151 Cal. App. 4th 994



Haluck v. 
Ricoh 
Electronics, 
Inc. (2007) 
151 Cal. 
App. 
4th 994

The remainder of the court's conduct set out 
above was also improper. Judicial ethics 
require a judge to “be patient, dignified, 
and courteous to litigants ... [and] ... lawyers 
... and ... require similar conduct of lawyers 
... under the judge's direction and control.” 
(Cal. Code Jud. Ethics, canon 3(B)(4).) The 
delineated exchanges between the court 
and counsel are the antithesis of judicial 
decorum and courtesy. They cannot in any 
sense be characterized as “tempered 
miscellaneous comments,” as defendants 
suggest. (Bold, capitalization, and 
underscoring omitted.)



Haluck v. 
Ricoh 
Electronics, 
Inc. (2007) 
151 Cal. 
App. 
4th 994

We are not persuaded by defendants' 
assertion that many of the exchanges 
between the judge and defendants' lawyer, 
such as the Twilight Zone colloquy, cannot 
be judicial misconduct because they were 
made by counsel, not the judge. That misses 
the point. Although some of these 
comments were counsel's, the judge 
instigated and encouraged many of them. 
He also allowed, indeed helped create, a 
circus atmosphere, giving defendants' 
lawyer free rein to deride and make snide 
remarks at will and at the expense of 
plaintiffs and their lawyer. That was 
misconduct. (Cal. Code Jud. Ethics, canon 
3(B)(3) [“A judge shall require order and 
decorum in proceedings”].)



Haluck v. 
Ricoh 
Electronics, 
Inc. (2007) 
151 Cal. 
App. 
4th 994

The court and defendants' lawyer may just 
have been having a good time; defendants 
comment in their brief that the Penal Code 
reference was “[o]bviously ... a humorous 
question.” But while humor may have a 
legitimate place in a trial, it should not be 
used to belittle litigants or their counsel. Here 
the judge and defendants' lawyer had fun 
by making plaintiffs' lawyer the butt of their 
jokes. They took turns providing straight lines 
and punch lines to each other in a way that 
could only convey to the jury that they were 
a team and plaintiffs' counsel was an 
outsider.



What can happen if you are not civil in the 
courtroom?





“When asked to examine the propriety of 
personalized attacks on opposing counsel 
and witnesses during closing argument, 
courts have had little difficulty determining 
that such attacks exceed the scope of 
permissible argument.
                                                              * * * *
“[I]nvective and derogation are outside the 
bounds of summation…..”

Jones v. Setser, 224 
W.Va. 483, 686 S.E.2d 
623 (2009)



• Improper to refer to defendant as a “city slicker” who got 
rich “selling Cadillacs and Oldsmobiles.” 

• Boden v. Rogers, 249 S.W.2d 707, 710 (Ky. App. 1952)

• Improper for counsel to point to defendant’s counsel and 
say  “You killed their Santa Claus….. In the name of God, I 
ask you to fill their stockings on Christmas Eve night, and I 
ask it for Jesus’ sake.”

• Chesapeake & Ohio Railway Co. v. Shirley’s Administratrix, 291 
S.W. 395, 399 (Ky. App. 1926)

• Reference to  conversations with children of the decedent 
and crying at grave site which was not in evidence.  
Cumulative effect “crossed the line between advocacy 
and appeals to bias and prejudice.”

• Draper v. Airco, Inc., 580 F.2d 91 (3d Cir. 1978)

Robert Lawrence, Thoughts on Closing (ABA 2005)
http://www.americanbar.org/content/newsletter/publications/law_trends_news_practice_area_e_newsletter_home/closingarguments.html



“With all due and maximum respect”– a point that counsel 
underlined, lest it be lost – “irrespective of whether this 
Court or someone else on behalf of this busy Court wrote 
the Order –this is unacceptable, and unfair, and this is the 
main reason why an honest Court of Appeal [sic] should 
not have a second of hesitation in reversing this Court’s 
ruling.”

The Court invites counsel to reread the draft, with the 
benefit of the passage of time, and maybe a good night’s sleep. 
And more specifically, this Court invites counsel to have a 
moment of quiet reflection, and revisit the tone of the 
filing. Counsel should ponder whether she would say it 
differently, on a second go-around. If so, counsel has leave to 
file an amended motion by one week from the date of this 
Order.





Question
Robby J Aliff
Jackson Kelly PLLC
Secretary/Treasurer, WV ABOTA Chapter



Thank you to those 
who have supported 

Civility Matters



Thank you!


